STATE OF VERMONT © .
ENVI RONMVENTAL BOARD
10 V.S. A CHAPTER 151

RE:  Town of Springfield) Declaratory Ruling #111
Hydroel ectric Project )

This is a request for a declarator%J ruling pursuant to
3 V.S A 5808 and Environmental Board Rule 4, asto the appli-
cability of 10 V.S A Chapter 151 (Act 250) to the Black River
Hydroelectric Project, a multifacility generating pro%' ect
[?roposed to be constructed by the nunicipal utility of the

own of Springfield, Vernont. The Town of Cavendish filed

rel ated requests for declaratory rulings concerning the Black
River Project with the Public Service Board and the Environ-
mental Board. On March 21, 1980 Margaret P. Garland,- the

" Chairman of the Environnental Board, and Richard Saudek, Chair-
man of the Public Service Board, held a joint pre-hearing
‘conference on these petitions. Follow ng that conference,

the two boards decided not to hold a joint hearing on these
petitions. A second pre-hearing conference was held on

August 27, 1980 before Leonard U WIlson, Chairman of the
Environmental Board. The Environmental Board heard this
nmatter in a public hearingion September ‘9, 1980, with Chair-
man Wlson presiding. The following parties were present:

Petitioner, Town of Cavendi sh, bz Sarah E. Vail, Esq.
Town of Springfield, by John Parker, Esq.
Town of Weathersfield, by Karl Stevens, Town Manager
Concerned Citizens of the Black River Valley, by
Town g?wﬁelgfgwl:ulg?zsbegﬁqﬁrown, Jr.
- As stated in the pre-hearing conference report, this
petition raises the follow ng issues:

1. Wiether the jurisdiction of Act 250 extends to Spring-
field's hydroel ectric project or any portion of it;

2. Whether, if such jurisdiction exists, it is nonethe-
| ess preenpted by federal |aw and,

3. Wether the @etitior)a shoul d be dismssed as untimel?/

and outside of the jurisdiction of the Environnenta
Board al together. \

Fi ndi ngs of Fact

1. The Town of Springfield, Vernont proposes to construct a
hydroel ectric generating project on the Black River in the
Towns of Cavendish, \Wathersfield, and Springfield, Vermont.
The project includes six generating units:
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a. The largest unit is the Hawks Muntain Dam
| ocated on the Cavendi sh/ Weathersfield town |ine.
This damwi Il be of earth fill construction, 165
feet in height and 900 feet in length at the
crest. The inpoundment of this dam woul d extend

approximately five mles upstream |ts power
output woul d' be 14,600 Kw;

b. The Covered Bridge' generating unit (3,170 kw)
woul d be |ocated downstream of the Hawks Muntain
unit in the Town of Weathersfield:

c. Three additional generating units would be |ocated
in downtown Springfield. Al three of these sites,
Gilman (2,870 kw), Conmtu Falls (2,960 xw) and
Lovejoy (3,270 Kw) have previously been used for
hydroel ectric generation.
1
The Town of Springfield has prepared a detailed project
proposal for the Black River Project, and has submtted
that proposal to the Federal Energy Regul atory Comm ssion
(FERC) in application for a license to construct t he
facilities, pursuant to federal law™, (Exhibit #1)

The Bl ack River Project‘includes el enents that are integral
to the generation of electric power, chiefly the dam
structures, power houses, transmssion |ines, and the

i mpoundnents thenselves. The project also includes severa
el ements that-are not integral to the generation of power,
including the reconstruction and relocation of approxi-
mately 5.5 miles of Vernont Route 131, and the creation
and operation of a set of public access recreational areas:
Hawks Mountai n Boat Launch, Tarbell Road Park, El m Brook
Boat Launch, and a Perimeter Trail System  These inprove-
ments involve nore than 10 acres of [|and.

The Concerhed Gitizens of the Black River Valley (CCBRV)
Is an organi zation of citizens of the Towns of Cavendi sh,
Weat hersfield, Springfield and other Vernont comunities
who have an active intetest in the Black River Project.
Menbers of the CCBRV haveé obtai ned intervenor status in

l'i censing proceedings on this project before the Federa
Energy Regulatory Commi ssion. The Board finds that the
CCBRV and its menbers will materially assist the Board in
its consideration of this petition, and that they satisfy
the requirenents of Board Rule 12(C) in that respect.

Concl usi ons of Law

The Town of Springfield has objected to the Board's con-
sideration of this petition, arguing that our jurisdiction
is totally preenpted by federal law, and that the matter
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Is not ripe for review in any event because the project

has not yet received final approval fromthe Town or from
FERC. W do not agree with those objections. The Board
is granted authority to rule on petitions for declaratory .
rulings in 3 V.S.A 5808. Both that statute and the
Board's Rules state that an interested person may seek
aruling "as to the applicability of any statutory pro-
vision or of any rule or order" of the Board. This

review nmay be sought whether or not the proposed project
has received final approvals or full funding. The juris-

di ctional question can be answered so |long as the proposed
project is sufficiently well-defined wthin the jurisdic-
tional terns of Act 250 to permt a reasoned review of the
applicability of the statutory |anguage. Conpare In re
State Buildings Division (D.R #1121, October 29, 1980) with
In re Vaterland (D.R. #113, April 29, 1980). 1f the
project is so defined, we need not wait until construction
Is immnent to reach the jurisdictional question. The Town
of Springfield has prepared a defailed plan for this
project and has submitted those plans to FERC for its
review. W conclude that those plans indicate the serious
intentions of the devel oper and that they provide suffi-
cient information to support our review of the present
petition. This is not an abstract er hypothetical ques-
tion but an actual, pending application for a specific
project affecting the rights and interests of the petli-
tioners.

We also reject Springfield s argunment that we are pre-
enpted by federal |aw from even considering the petition
before us. The doctrine of preenption is a substantive
doctrine, restraining the operation of state law which is
in conflict with the legitinate exercise of federal
authority. But the question of whether preenption applies
is a matter for state as well as federal consideration.
See, e.g., Gtizens Uilities Co. v. Prouty, 122 Vt. 443
(1961). We conclude that we are obliged by §808 of the
Adm ni strative Procedure Act, as well as Act 250 and our
own Rules tp address the question of federal preenption
when it is raised before us. See In re Green Muntain
Power Corp. (D.R.#lzo,J Novenber 14, 1980).

The Bl ack River Hydroele%tric Project is a devel opnent for
muni ci pal purposes on a tract of |and involving nore than
10 acres. This project would thus be subject to the
jurisdiction of Act 250 were it not for the exenption in
the statute applying to 'lan electric generation or trans-
mssion facility which requires a certificate of public
good under section 248 of Title 30." 10 V.S. A §6001(3).
This Board has recently considered this exenption in

anot her context, and has concluded that it extends only .
to "those physical inprovements and devel opnent activities
that are directly related to the construction and operation
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of the generating facility." In re Burlington Electric

Departnent (D.R #1119, October 8, 1980). See al so, Opinion

No. /15, 1971 Op. Atty. (Gen. 167. In the present case,
we concl ude that the exenption extends to the dans and

their inpoundnents, as well as the associ ated power houses

and transmission lines. The exenption applies to access
roads and other transportation facilities only to the

16 §791a, seq., 42 U. §717d(a).

Statess of the United

projects. First Iowa!

coop. v. FPC 328 U.S. 151 (1945), Citizens Utility Co. V.

Prouty, 122 Vt. 443 (1961). However, the existence of a
ederal programin a field does not automatically exclude
concurrent state review of sone or all of the activities

inthat field. The federal |icensing program established
in the Federal Power Act applies only to "project works"

or "projects.” These definkd i n t he f e
statute as foll ows: b

"(11) 'project’' means conplete unit of inprove-
or devel spimgntaf a power
house, all water conduits, all dans and appur-
tenant works and structures (including naviga-
tion structures) which are a part of said
unit, and all storage, diverting, or forebay
reservoirs directly connected therewith, the

therefromto the point of junction with the
distribution system or with the interconnected
primary transmssion system all mscellaneous
structures used and useful in connection wth
said unit or any part thereof, and all water-
rights, rights-of-way, ditches, dams, reser-
‘voirs, lands, or ‘interest in |lands the use

and occupancy of which are necessary or appro-
priate in the naintenance and operation of
such unit;

"(12) 'project works' means the physical struc-
tures of a project; ..." 16 U S. C 5796."

W conclude that the Federal Power Act does not preenpt
this Board from exercising its jurisdiction over corollary

d
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At least with respect to the facts of this case, we conclude
that the exenption from Act 250 jurisdiction for an electric
generating "facility" under Vermont law is equal in scope to
the federal preenption of Act 250 jurisdiction over "projects"

and "project works." | nprovenents not directly related to

the generation of electricity are neither exenpt from Act 250
review pursuant tO0 10 V.S.A. §6001(3) nor preenpted from Act

'250 review under the Federal Power Act.

ORDER

The petitioner's request for review of the Black River
Hydroel ectric Project as a whole is denied. The Town of
Sprlngfleld's nmotion to disnmiss the petition as untinely is
denied. The Town of Springfield may not conmence construction
" on the relocation of Vernmont Route 131 or the recreational!
areas associated with the hydroelectric project wthout obtain-
ing an Act 250 permt for those improvements as required by
10 V.S. A 6081(a5)

]

: 1981 Dated at Montpelier, wWermont this i"g.,th day of January,
. L

ENVI RONMENTAL  BOARD

By “Auhadd £ Couwant

R chard H. Cowart
Executive Oficer

Menbers voting to issue

this deci sion:

Leonard U. WIson

Fer di nand Bongattz

- Dwi ght E. Burnham, Sr.

" Melvin H Carter - )
baniel C.'Lyons )
Roger N. Mller




